Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2012

Douglas Bates v. Utah Association of Realtors;
Christopher Kyler; Charles Smalley; Salt Lake
Board of Realtors; Northern Wasatch Association
of Realtors; Wasatch Front Regional MLS; Bryan
R. Kohler; Michael J. Ostermiller; Jillinda Bowers;
Brady Long dba Equity Real Estate; Thomas
Johnson; Randall Wall; Sandra Hoover; and DOES
1-60 inclusive : Brief of Defendants/ Appellees
Equity Real Estate, Brady Long and Randall Wall.
Follow
this and
additional works at: https://digitalcommons.law.byu.edu/byu_ca3
Utah Court
of Appeals
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Douglas Bates; Pro Se Appellant.
Paxton R. Guymon; Lauren Parry Johnson; Miller Guymon, PC; Attorneys for Appellees.
Recommended Citation
Brief of Appellee, Douglas Bates v. Utah Association of Realtors; Christopher Kyler; Charles Smalley; Salt Lake Board of Realtors; Northern
Wasatch Association of Realtors; Wasatch Front Regional MLS; Bryan R. Kohler; Michael J. Ostermiller; Jillinda Bowers; Brady Long dba
Equity Real Estate; Thomas Johnson; Randall Wall; Sandra Hoover; and DOES 1-60 inclusive : Brief of Defendants/ Appellees Equity Real
Estate, Brady Long and Randall Wall., No. 20120067 (Utah Court of Appeals, 2012).
https://digitalcommons.law.byu.edu/byu_ca3/3037

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS
DOUGLAS BATES,
Plaintiff/Appellant,
Appellate Case No. 20120067-CA
v.
UTAH ASSOCIATION OF
REALTORS; CHRISTOPHER
KYLER; CHARLES SMALLEY;
SALT LAKE BOARD OF
REALTORS; NORTHERN
WASATCH ASSOCIATION OF
REALTORS; WASATCH FRONT
REGIONAL MLS; BRYAN R.
KOHLER; MICHAEL J.
OSTERMILLER; JILLINDA
BOWERS; BRADY LONG dba
EQUITY REAL ESTATE;
THOMAS JOHNSON;
RANDALL WALL; SANDRA
HOOVER; and DOES 1-60,
inclusive,

District Court No. 110901893

Defendants/Appellees.

BRIEF OF DEFENDANTS/APPELLEES EQUITY REAL ESTATE,
BRADY LONG AND RANDALL WALL

Appeal from the Final Order of Dismissal of the Third Judicial District Court of Salt Lake
County, State of Utah, Dated December 29, 2011, Honorable John Paul Kennedy
Douglas Bates
10002 Aurora Ave. N
#36PMB172
Seattle, Washington 98133
Telephone: (206)293-3980
Appellant

Paxton R. Guymon (#8188)
Lauren Parry Johnson (# 11420)
MILLER GUYMON, P.C.

165 South Regent Street
Salt Lake City, Utah 84111
Telephone: (801) 363-5600
Attorneys for Equity Recff\EBQte, Brady
Long and i?a<zfl^ftePELlATE COURTS

JUL 17 2012

IN THE UTAH COURT OF APPEALS

DOUGLAS BATES,
Plaintiff/Appellant,
Appellate Case No. 20120067-CA

v.
UTAH ASSOCIATION OF
REALTORS; CHRISTOPHER
KYLER; CHARLES SMALLEY;
SALT LAKE BOARD OF
REALTORS; NORTHERN
WASATCH ASSOCIATION OF
REALTORS; WASATCH FRONT
REGIONAL MLS; BRYAN R.
KOHLER; MICHAEL J.
OSTERMILLER; JILLINDA
BOWERS; BRADY LONG dba
EQUITY REAL ESTATE;
THOMAS JOHNSON;
RANDALL WALL; SANDRA
HOOVER; and DOES 1-60,
inclusive,

District Court No. 110901893

Defendants/Appellees.
BRIEF OF DEFENDANTS/APPELLEES EQUITY REAL ESTATE,
BRADY LONG AND RANDALL WALL

Appeal from the Final Order of Dismissal of the Third Judicial District Court of Salt Lake
County, State of Utah, Dated December 29, 2011, Honorable John Paul Kennedy
Douglas Bates
10002 Aurora Ave. N
#36PMB172
Seattle, Washington 98133
Telephone: (206)293-3980

Paxton R. Guymon (#8188)
Lauren Parry Johnson (# 11420)
M I L L E R GUYMON, P.C.

165 South Regent Street
Salt Lake City, Utah 84111
Telephone: (801) 363-5600
Attorneys for Equity Real Estate, Brady
Long and Randall Wall

Appellant

i

TABLE OF CONTENTS
TABLE OF AUTHORITIES

iv

CONSTITUTIONAL OR STATUTORY PROVISIONS

v

JURISDICTION OVER THE APPEAL

.

.. 1

STATEMENT OF ISSUES AND STANDARDS OF REVIEW

1

STATEMENT OF THE CASE

1

STATEMENT OF FACTS

1

SUMMARY OF THE ARGUMENT

7

ARGUMENT

9

I.

BATES' FIFTH, SEVENTH, EIGHTH AND NINTH CLAIMS AGAINST THE
EQUITY DEFENDANTS ARE BASED ON THE SAME OPERATIVE FACTS
AS HIS DEFAMATION CLAIMS AND WERE PROPERLY DISMISSED
UNDERJENSENv. SAWYERS
9
A. Bates' claim for Unfair Business Practices against the Equity Defendants is
based exclusively on allegedly defamatory comments made by agents of
Equity Real Estate in a mailer and emails which were the basis of Bates'
defamation claims against the Equity Defendants
10
B. Bates' claim for Tortious Interference with Contractual Relations against the
Equity Defendants is based exclusively on allegedly defamatory comments
made by agents of Equity Real Estate in a mailer and emails which were the
basis of Bates' defamation claims against the Equity
Defendants
11
C. Bates' claim for Tortious Interference with Economic Relations against the
Equity Defendants is based exclusively on allegedly defamatory comments
made by agents of Equity Real Estate in a mailer and emails which were the
basis of Bates' defamation claims against the Equity Defendants
12
D. Bates' claim for Conspiracy to Destroy Trade, Business or Occupation of
Another against the Equity Defendants Is based exclusively on allegedly
defamatory comments made by agents of Equity Real Estate in a mailer and

ii

emails which were the basis of Bates' defamation claims against the Equity
Defendants
13
II.

AS AN ALTERNATIVE GROUND SUPPORTING DISMISSAL, BATES DID
NOT ALLEGE FACTS SUFFICENT TO SUSTAIN HIS SIXTH CLAIM
AGAINST THE EQUITY DEFENDANTS
14

HI.

AS AN ALTERNATIVE GROUND SUPPORTING DISMISSAL, BATES
LACKS STANDING TO PURSUE CLAIMS AGAINST THE EQUITY
DEFENDANTS BASED ON ALLEGEDLY INDUCING ALLPRO'S
AGENTS TO BREACH THEIR CONTRACTS WITH
ALLPRO
15

CONCLUSION

16

iii

TABLE OF AUTHORITIES
Cases:
Brown v.Jorgensen, 2006UTApp. 168,130, 136 P.3d 1252, 1260
Jensen v. IHC Hospitals, Inc., 2003 UT 51,1147, 82 P.3d 1076, 1103
Jensen v. Sawyers, 2005 UT 81,1 53, 130 P.3d 325

15
8
8, 9

Jensen ex rel. Jensen v. Cunningham, 250 P.3d 465 1 4 (Utah 2011)

8

Newcombe v. Adolf Coors Co., 157 F.3d 686, 695 (9th Cir. 1998)

10

St. Benedict Dev. Co. v. St. Benedict Hosp., 811 P.2d 194, 200 (Utah 1991)

13

Constitutional and Statutory Provisions:
Utah Code Ann. § 78A-4-103(2)(j)

1

Utah Code Ann. § 78B-2-302(4)

7,8,9

Rules:
Utah Rule of Appellate Procedure 24(i)

.1

iv

Determinative Provisions
•

The First Amendment to the United States Constitution provides that:
Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

•

Utah Code section 7 8B-2-3 02 provides that:
An action may be brought within one year:
(1) for liability created by the statutes of a foreign state;
(2) upon a statute for a penalty or forfeiture where the action is given to an
individual, or to an individual and the state, except when the statute
imposing it prescribes a different limitation;
(3) upon a statute, or upon an undertaking in a criminal action, for a
forfeiture or penalty to the state;
(4) for libel, slander, false imprisonment, or seduction;
(5) against a sheriff or other officer for the escape of a prisoner arrested or
imprisoned upon either civil or criminal process;
(6) against a municipal corporation for damages or injuries to property
caused by a mob or riot;
(7) except as otherwise expressly provided by statute, against a county
legislative body or a county executive to challenge a decision of the county
legislative body or county executive, respectively; or
(8) on a claim for relief or a cause of action under Title 63L, Chapter 5,
Utah Religious Land Use Act

v

JURISDICTION OVER THE APPEAL
This Court has jurisdiction pursuant to Utah Code Ann. § 78A-4-103(2)(j).
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
Pursuant to Utah Rule of Appellate Procedure 24(i), Equity Real Estate, Brady
Long and Randall Wall (the "Equity Defendants") adopt by reference the comprehensive
Statement of Issues, Standard of Review and Preservation on appeal set forth in the
Briefs of Appellee filed by Defendants/Appellees Utah Association of Realtors and
Christopher Kyler, and Defendant/Appellee Jillinda Bowers.
STATEMENT OF THE CASE
Pursuant to Utah Rule of Appellate Procedure 24(i), the Equity Defendants adopt
by reference the Statement of the Case including the Nature of the Case, the Course of
Proceedings, and the Disposition Below as set forth in the Brief of Defendants/Appellees
Utah Association of Realtors and Christopher Kyler.
STATEMENT OF FACTS
Pursuant to Utah Rule of Appellate Procedure 24(i), the Equity Defendants adopt
by reference the Statement of Facts set forth in the Brief of Appellee filed by each of the
other Appellees in this action. The Equity Defendants additionally provide the following
Statement of Facts related specifically to Bates' allegations and claims against them:
BATES' ALLEGATIONS AGAINST THE EQUITY DEFENDANTS
In his Second Amended Complaint, starting in paragraph 90, Bates alleges that in
"early 2008" the Equity Defendants commenced a campaign to "interfere with and make
false statements about Bates to agents licensed under Bates' Broker's license and
1

independent contractors of AllPro." [R. 278-82]. Bates more specifically alleges that the
Equity Defendant "sent a mailer to agents of AllPro" on or around February 20, 2008
which described negative experiences Randall Wall had in working with Bates and
further contained what Bates described as "misstated" explanations as to why AllPro's
checks were bouncing and contained "suggestions" of AllPro's financial instability:
122. On February 20, 2008, Randy Wall, a branch broker for
Long/ERE, sent a mailer to agents of AllPro, specifically and generally,
which discussed many negative and unethical experiences in working with
Bates.
123. Said mailer, emailed to many agents, had the subject "Is AllPro
going bankrupt." The context of the mailer's contents was dramatically
altered by said subject line.
124. Said mailer suggests that Defendant Wall worked extensively
with Bates.
125. However, Wall had only fully participated in one transaction as
an agent for Bates in 2005. The mailer stated, among other things, that
commission checks were taking "a month or more" to process, and
suggested that Bates and AllPro were violating use of trust accounts.
126. Through investigations conducted by the UDRE it was
determined that no such violations occurred.
127. The mailer misstates AUPro's rational for the timing of the
commission check payments: "because title checks are bouncing." Bates or
AllPro never made such statements, or indicated such rational.
128. The mailer suggests that AllPro was financially unstable:
"where would their commission go if they went under?" Because of market
conditions at all times relevant herein, such statements were the equivalent
of yelling "Fire!" in a crowded theatre.
129. The mailer claims that contacting an AllPro broker (Bates
included) often takes a long time. In reality, AllPro brokers had excellent
response times.
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130. The mailer suggests that AllPro agents were unable to change
MLS listings. AllPro agents could change MLS listings, they simply
needed computer rights to do that. Unlike other brokerages, AllPro hired
office staff for the purpose of changing MLS listings for their agents, so the
agents could devote more time with clients.
[R. 279, Tflf 122-30] (emphasis added). A review of Bates' allegations reveals that
Bates' complaints regarding the contents of the mailer deal primarily with implied
suggestions rather than its express contents. Id. Bates acknowledges that the Equity
Defendants ceased use of the complained of mailer upon receiving a cease and desist
letter dated March 4, 2008. [R.280, ^[132].
Bates also complains that Equity Real Estate had a program in place whereby
Equity's agents received a $100 bonus upon recruiting agents to join Equity Real Estate.
[R.280]. Bates does not allege that this program was created to harm AllPro or that it
was implemented in a discriminatory fashion to target AllPro, he simply complains of the
program's existence. [R.280, ^f 134]. Bates alleges that other agencies likely had similar
programs. [R. 280, f 134].
Bates further complains that at least two emails were sent by agents of Equity Real
Estate to agents of AllPro. [R. 280-81]. In the first email, the Vice President of
Marketing of Equity Real Estate sent an email on or around September 18, 2008 titled
"allpro issues" with the following closing, "P.S. Many Allpro agents have switched to
Equity over the past few years - most of those that did came over through word of mouth
referrals from other agents." [R. 281]. Bates attached a copy of the email as Appendix F
to the Appellant's Brief. The email is addressed only to Ray Caldwell, and other than the
reference to AllPro in the closing indicating that other "AllPro agents have switched to
3

Equity/' the email does not mention AllPro and does not contain defamatory statements
about the company. Appellant's Brief, at Appendix F. Further, Bates does not allege that
the statement is untrue. [R.281]. The second email, allegedly sent by an unidentified
agent of Equity Real Estate in September 2008, contained purportedly false information
regarding lawsuits filed against AllPro and/or Bates and a rumor that AllPro owed $1
million in agent commissions. [R.281]. According to Bates, the emails, bonus program
and mailer were all designed for the purpose of inducing agents contracted with AllPro to
leave AllPro and contract with Equity Real Estate. [R. 280-81,ffif133-35]. Bates
concludes that the described actions were successful because Equity Real Estate appeared
to flourish. [R.281, Tj 139].
Bates allegations against the Equity Defendants are limited to the above described
conduct. Notably, Bates does not allege that the Equity Defendants were involved in any
of the purported representations made to the media, that they were involved in the
complained of expulsion from any associations or administrative proceedings related to
Bates' license or unpaid commissions, that they were involved in the purported meetings
related to the administrative proceedings or ensuring that Bates would be "punished," or
that they were involved with the purported anti-competitive activities related to the
website UtahMLS.com. [R. 266-85]; see also Brief of Appellant (limiting factual
allegations referencing Equity Defendants to two paragraphs on pp. 10-11). The alleged
damage caused by the Equity Defendants was that agents of AllPro were induced to leave
the company and join Equity. [R.280-81, Iflf 133-35]. Further, Bates does not make any

4

allegations directly concerning Brady Long other than alleging that Equity Real Estate is
a dba for Brady Long.1 [R. 263, 278-82].
Bates' initial Complaint in this case was not filed until January 24, 2011, more
than two years after the latest complained of actions by the Equity Defendants
(September 2008). [R. 1.]. The original complaint did not name Randall Wall as a
defendant. [R.1]. In the Second Amended Complaint, filed May 4, 2011, Bates asserted
nine causes of action against all defendants: (1) Defamation; (2) Defamation Per Se; (3)
Conspiracy to Defame; (4) False Light; (5) Unfair Business Practices; (6) Improper Use
of Legal Proceedings (Abuse of Process); (7) Tortious Interference with Contractual
Relations; (8) Tortious Interference with Economic Relations; (9) Unlawful Conspiracy
to Destroy Trade, Business or Occupation of Another. [R. 261-380].
EQUITY DEFENDANTS' MOTION TO DISMISS
On November 21, 2011, the Equity Defendants filed a Joinder to the Motions to
Dismiss filed by other Defendants (joining in the briefing of Thomas Johnson; Jillinda
Bowers; Utah Association of Realtors and Chris Kyler; Salt Lake Board of Realtors and
Bryan Kohler; Wasatch Front Regional MLS; Mark Steinagal and Charles Smally; and
Ostermiller, Hoover and Nwar). [R. 1461-64]. The requested grounds for dismissal
included that Plaintiffs defamation claims were barred by a one-year statute of
limitation, failure to provide functional notice of the claims against the Equity

1

Equity Real Estate (Entity No. 5128737-0151) is the registered dba of Equity Realtors,
LLC (Entity No. 5110972-0160) not Brady Long.
5

Defendants and that all claims were barred by the Noerr-Pennington doctrine. [R.146164].
In their Reply Memorandum in Support of Motion to Dismiss, the Equity
Defendants further requested dismissal on the ground of lack of standing on the basis that
all of the claims Bates asserts against the Equity Defendants belong to AUPro - the
defunct corporation that was party to the contracts and economic relationships which
Bates alleges the Equity Defendants wrongfully interfered with. [R.1468- 1513]. As
argued by Bates in a separate lawsuit, Bates did not have contractual or economic
relationship with AllPro's agents. [R. 1470, 1473]. As evidence of Bates'prior
argument, the Equity Defendants filed a copy of Bates' Answer to a lawsuit filed by
former agents of AUPro related to the attempt to collection earned but unpaid
commission2 (the "Commission Lawsuit") in which Bates' pleaded as follows:
"Defendants [Bates and AUPro] affirm that Plaintiffs' contracts were with Defendant
AUPro exclusively and not with Defendant Bates . .. Defendants deny that Defendants
Bates breached the Agreements insofar as Defendant Bates had no contractual or other
obligation to personally pay commissions." [R. 1494] (emphasis added). The Equity
Defendants also filed a copy of AllPro's contract with its agents and associated brokers,
which states the contract is between AUPro as the "Broker" and individual sales agents or
associate brokers as a "Contractor." [R. 1486-87]. The Equity Defendants further

2

Alaqic et al v. AUPro Realty Group, Inc., Civil No. 080926129, Third Judicial District
Court in and for Salt Lake County, State of Utah.
3
The Contract is attached as Exhibit 1 to the Affidavit of Thomas Johnson. [R. 14801513].
6

submitted testimony regarding AllPro's treatment of and relationship with its former
agents, including: AllPro failed to pay its then agent Thomas Johnson a $28,500
commission earned on a closing that occurred in September 2008; Bates informed
Johnson that AllPro was "closing its door," that Johnson's "money is gone" and telling
Johnson, "You're young. You'll get over it. You need to move on with your life;" in
response, Johnson sent an email to other AllPro agents inquiring whether any of them
were likewise due commissions and had not been paid, to which Johnson received
approximately 50 response emails; some of these agents, and others, jointly filed the
Commission Lawsuit; as a result of his treatment by AllPro, Johnson was forced to find a
new brokerage to affiliate with and ultimately selected Equity Real Estate, however,
Equity did not induce Johnson to leave AllPro. [R. 1480-84].
THE DISTRICT COURT'S RULING AND ORDER
The District Court ruled in favor of all pending motions to dismiss, dismissing the
Second Amended Complaint in its entirety against all defendants. [R. 1515-47]. The
Court dismissed all causes of action on the ground that Utah has adopted a one-year
statute of limitation for defamation claims (claims one through four) which also applies
to other claims based on the same operative facts. [R. 1525]. The Court further ruled
that to the extent causes of action five through nine are not based on the same operative
facts as the defamation claims, Bates5 claims are barred by the Noerr-Pennington
doctrine. [R. 1532-40]. The Court did not address the Equity Defendants' argument
regarding lack of standing as to the claims against the Equity Defendants.

7

SUMMARY OF THE ARGUMENT
Bates does not contest the dismissal of causes of action one through four on the
ground that the defamation claims are barred by the one-year statute of limitation under
U.C.A. § 78B-2-302(4). Brief of Appellant at 13 ("In accordance with Jensen v.
Sawyers, a one year time bar for false light may be appropriate for the first four causes of
action."). Bates argues that the District Court's application of Jensen to bar all remaining
claims not based on allegations of defamatory statement is over broad. Appellant Brief at
13. However, as applied to the Equity Defendants, Bates remaining causes of action
were properly dismissed in accordance with the Utah Supreme Court's holding in Jensen
v. Sawyers, 2005 UT 81, ^f 53, 130 P.3d 325 becziuse the claims are based on the same
allegations supporting the defamation claims, namely that agents of the Equity
Defendants made false or damaging statements to agents of AllPro in a mailer and/or
emails. Accordingly, the District Court's ruling and dismissal should be affirmed.
If the Court determines the District Court erred in dismissal under Jensen v.
Sawyers, the Court may affirm the dismissal on alternative grounds apparent on the
record. Jensen ex rel Jensen v. Cunningham, 250 P.3d 465 \ 4 (Utah 2011); Jensen v.
IHC Hospitals, Inc., 2003 UT 51, \ 147, 82 P.3d 1076, 1103 (affirmed denial of motion
on alternative ground of futility). Alternative grounds supporting dismissal include that
Bates lacks standing to pursue the remaining causes of action against the Equity
Defendants based on harm allegedly caused to AllPro, not Bates individually, and
8

because Bates has not alleged facts supporting a cause of action of Improper Use of Legal
Proceedings (Abuse of Process) when Bates does not allege that the Equity Defendants
participated in the complained of wrongful legal or administrative proceeding that are the
basis for the cause of action. [R. 314-18].
The Court should affirm the District Court's dismissal of the Second Amended
Complaint in its entirety as to the Equity Defendants on the grounds set forth in the
District Court's Ruling and Order, Bates' lack of standing or any other ground apparent
from the record.
ARGUMENT
L

BATES' FIFTH, SEVENTH, EIGHTH AND NINTH CLAIMS AGAINST
THE EQUITY DEFENDANTS ARE BASED ON THE SAME OPERATIVE
FACTS AS HIS DEFAMATION CLAIMS AND WERE PROPERLY
DISMISSED UNDER JENSEN v. SA WYERS.
As noted by the District Court, Utah's one-year statute of limitation for

defamation actions "governs claims based on the same operative facts that would support
a defamation action." [R. 1525] {quoting Jensen v. Sawyers, 2005 UT 81, ^f 53); see Utah
Code § 78B-2-302(4).

In Jensen v. Sawyers, the Utah Supreme Court noted that courts

"pay little heed to the labels placed on a particular claim" when assessing which statute
of limitations applies, favoring instead "an evaluation based on the essence and substance
of the claim," 2005 UT 81, \ 34. In unequivocally holding that "the statute of limitations
for defamation governs claims based on the same operative facts that would support a
defamation action," the Court explained the purpose of broadly applying the one-year
period to claims based on speech as follows:

9

Defamation claims always reside in the shadow of the First Amendment....
A shorter limitations period for defamation can be explained and justified
as an acknowledgement of importance of the free speech interests with
which defamation collides. A shorter defamation period reflects the
importance placed on freedom of speech by restricting the time those
making statements are exposed to legal challenges, thereby reducing the
chilling effect on speech that may accompany the prospect of defendant
statements well beyond their shelf lives.
Id. ffl| 50, 53, 55. The described constitutional limitations on speech-based claims cannot
"be circumvented by artful pleading." Newcombe v. Adolf Coors Co., 157 F.3d 686, 695
(9th Cir. 1998).4
The facts which Bates alleged against the Equity Defendants in support of his
dismissed causes of action for defamation are the very same as those alleged in support of
his causes of action for Unfair Business Practices, Tortious Interference with Contractual
Relations, Tortious interference with Business Relations and Unlawful Conspiracy to
Destroy the Trade, Business or Occupation of Another. Bates' allegations against the
Equity Defendants are so clearly based on defamation that the District Court labeled the
allegations "The Allegedly Defamatory Statements About Bates" in the "background"
section of the Memorandum Decision and Order. [R. 1519]. Accordingly, the District
Court properly dismissed the remaining causes of action against the Equity Defendants.
A. Bates' claim for Unfair Business Practices against the Equity Defendants
is based exclusively on allegedly defamatory comments made by agents of
Equity Real Estate in a mailer and emails which were the basis of Bates'
defamation claims against the Equity Defendants.
4

Appellee/Defendant Jillinda Bowers notes that other courts have specifically determined
that the statute of limitation for defamation claims applies to claims for tortious
interference with business advantage and unfair competition based on the factual
allegations supporting a defamation claim. Brief of Appellee/Defendant Jillinda Bowers
at 8, n.2.
10

Bates' fifth cause of action for Unfair Business Practices consists of fifty-four
paragraphs, only seven of which concern the Equity Defendants:
280. On February 20, 2008 Randall Wall, acting under the direction of
Long dba ERE, composed and emailed a solicitation directed towards the
Plaintiffs associates and agents directly and generally.
281. In said mailer, Defendant Wall discussed many negative experiences
in working with the Plaintiff and his company, yet only participated in one
transaction as an agent with the Plaintiff and his company.
282. Said mailer contained many statements designed to defame the
Plaintiff and induce agents and associates of the Plaintiff to breach any contract
with the Plaintiff and/or no longer make agreements with the Plaintiffs.
283. Said mailer triggered a chain reaction among Utah brokers in an effort
to defame the Plaintiff for purposes of inducing agents to breach their contract
with the Plaintiff, and begin working for their respective brokerages.
284. AllPro agents continued receiving emails from ERE employees. On
September 18, 2008, Quent Casperson, Vice President of Marketing at ERE sent
out such an email directly to specific persons for purposes of inducing AllPro
agents into leaving the Plaintiffs company.
285. The subject line of said email read "allpro issues."
286. In the closing the email [sic], the Defendant ERE states "P.S. Many
Allpro agents have switched to Equity over the past few years - most of those that
did came over [sic] through word of mouth referrals from other agents."
287. As a result of defamation and other campaigns, a business partner of
the Plaintiff became outraged and demanded the undervalued sale of the Plaintiffs
ownership in another venture the Plaintiff was involved with. This business
partners, and other associates of the Plaintiff, as a result of said
conspiracy/campaign refused to work with the Plaintiff.
[R. 307-08] (emphasis added). Bates' allegations against the Equity Defendants consist
solely of allegedly defamatory mailers/emails and Bates' conclusions regarding the
Equity Defendants' intent and the consequences of said defamatory materials. The
11

District Court properly dismissed the fifth cause of action against the Equity Defendants
when the allegations against the Equity Defendants are the same operative facts that
would support a defamation action. [R. 1525].
B. Bates' claim for Tortious Interference with Contractual Relations against
the Equity Defendants is based exclusively on allegedly defamatory
comments made by agents of Equity Real Estate in a mailer and emails
which were the basis of Bates' defamation claims against the Equity
Defendants.
In support of his claim for Tortious Interference with Contractual Relations
against the Equity Defendants, Bates realleges the allegations set forth above in
paragraphs 280-87 of the Second Amended Complaint (with the word "defame" being
omitted from the language of paragraph 287). [R. 321-22, ^ 352-59]. Bates' allegations
against the Equity Defendants consist solely of allegedly defamatory mailers/emails and
Bates' conclusions regarding the Equity Defendamts' intent and the consequences of said
defamatory materials. The District Court properly dismissed the seventh cause of action
against the Equity Defendants when the allegations against the Equity Defendants are the
same operative facts that would support a defamation action. [R. 1525].
C. Bates' claim for Tortious Interference with Economic Relations against
the Equity Defendants is based exclusively on allegedly defamatory
comments made by agents of Equity Real Estate in a mailer and emails
which were the basis of Bates' defamation claims against the Equity
Defendants.
In support of his claim for Tortious Interference with Economic Relations against
the Equity Defendants, Bates realleges the allegations set forth above in paragraphs 28087 of the Second Amended Complaint, with the exception that the fallout with the former
business partner was not blamed on the Equity Defendants' defamation (paragraph 287)
12

but instead "as a result of administrative proceedings, and news broadcasts" which the
Equity Defendants are not alleged to have participated in. [R. 323-24, ^ 375-81].
Bates' allegations against the Equity Defendants consist solely of allegedly defamatory
mailers/emails and Bates' conclusions regarding the Equity Defendants' intent and the
consequences of said defamatory materials. The District Court properly dismissed the
eighth cause of action against the Equity Defendants when the allegations against the
Equity Defendants are the same operative facts that would support a defamation action.
[R. 1525].
Further, as the cause of action pertains to the Equity Defendants, it is duplicative
of the cause of action for interference with contractual relations, as Bates acknowledges
that both causes of action protect existing and potential contractual relationships. [R.
319, TI341 and R. 322 f 363 ("The purpose of this cause of action is to protect both
existing contractual relationships and prospective relationships of economic advantage
not yet reduced to a formal contract." St. Benedict Dev. Co. v. St. Benedict Hosp., 811
P.2d 194, 200 (Utah 1991)]. Bates alleges that the Equity Defendants made defamatory
statements only to AllPro's agents and not to prospective agents, accordingly, Bates'
claims, while based on the same operative facts as his claims for defamation and
therefore properly dismissed, would be more properly pursued as interference with
contractual relations.
D. Bates' claim for Conspiracy to Destroy Trade, Business or Occupation of
Another against the Equity Defendants is based exclusively on allegedly
defamatory comments made by agents of Equity Real Estate in a mailer
and emails which were the basis of Bates' defamation claims against the
Equity Defendants.
13

In support of his claim for Conspiracy to Destroy Trade, Business or Occupation
of Another, Bates does not make specific allegations against the Equity Defendants by
name. [R. 325-29]. Instead, Bates simply incorporates the allegations supporting the
claims for Tortious Interference with Economic Relations and Tortious Interference with
Contractual Relations and generally asserts that all defendants participated in
"campaigns directed towards employees and agents of the Plaintiff and his company, the
exaggerated and wrongful accusations and the inducing of the parties to which the
Plaintiff had contractual relations to breach said contracts." [R. 325-29,ffij385, 390].
Bates proceeds to assert specific allegations against other defendants in support of the
claim regarding meetings at which the Equity Defendants were not present, and the
actions taken related to Bates' license. [R. 325-29]. Accordingly, Bates' allegations
against the Equity Defendants are the same as those supporting his claims against them
for defamation - that the Equity Defendants circulated defamatory comments to AllPro's
agents in a mailer and/or email. The District Court properly dismissed the ninth cause of
action against the Equity Defendants when the allegations against the Equity Defendants
are the same operative facts that would support a defamation action. [R. 1525].
II.

AS AN ALTERNATIVE GROUND SUPPORTING DISMISSAL,
BATES DID NOT ALLEGE FACTS SUFFICENT TO SUSTAIN HIS
SIXTH CLAIM AGAINST THE EQUITY DEFENDANTS,
Bates' sixth cause of action for Improper Use of Legal Proceedings (Abuse of
Process) is based on allegations which do not involve or concern the Equity Defendants
and was properly dismissed against them. Bates' abuse of process claim concerns
administrative proceedings that he alleges were designed to improperly revoke his
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license. [R. 314-18]. Bates does not allege that the Equity Defendants participated in the
complained of administrative proceedings or meetings related thereto. Id. The claim is
void of any allegations concerning the Equity Defendants. Id. Accordingly, the claim
was properly dismissed against the Equity Defendants.
III.

AS AN ALTERNATIVE GROUND SUPPORTING DISMISSAL, BATES
LACKS STANDING TO PURSUE CLAIMS AGAINST THE EQUITY
DEFENDANTS BASED ON ALLEGEDLY INDUCING ALLPRO'S
AGENTS TO BREACH THEIR CONTRACTS WITH ALLPRO.

A Plaintiff may assert only his or her own legal rights and cannot rest his or claim
on the rights or interests of a third-party. Brown v. Jorgensen, 2006 UT App. 168, \ 30,
136 P.3d 1252, 1260. Bates' claims against the Equity Defendants are based entirely on
allegations that the Equity Defendants induced AUPro's agents to leave the company by
use of defamatory mailers and/or emails. [R. 1468-1513]. The contractual and business
relations that AUPro had with its agents belonged to AUPro, not Bates. [R. 1470-73]. All
agent contracts were entered into between the agent and AUPro, not Bates. [R. 1486-87,
1494]. AUPro was the party obligated and entitled to receive agent commissions and
deliver the amount the agents was entitled to the agent. Id. Bates argued that he was not
personally obligated to perform AUPro's contracts [R. 1494]; accordingly, Bates is not
personally entitled to benefit from the contracts or enforce them.
Assuming the allegations of Bates' Second Amended Complaint as true and not
time-barred, the Equity Defendants may have interfered with the contractual and
economic relations of AUPro, but not Bates. The allegedly defamatory statements may
have injured AUPro, but not Bates. Bates has no individual, direct injuries, as Bates
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allegations are that AllPro was directly injured and is the victim of the Equity
Defendants'alleged defamation.
Accordingly, even if causes of action five through nine of the Second Amended
Complaint were dismissed improperly, the claims could also have been dismissed for
lack of standing and remand would be futile.
CONCLUSION
For all the foregoing reasons, the Equity Defendants respectfully request that this
Court affirm the District Court's dismissal of Bates' causes of action five through nine
against the Equity Defendants with prejudice and on the merits.
DATED this 17th day of July, 2012.
M I L L E R GUYMON, P.C.

Paxton R. Guymc
Lauren Parry Johnson
Attorneys for Equity Real Estate, Brady
Long and Randall Wall
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